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Health and Human Services 309.406–3 

SOURCE: 66 FR 4231, Jan. 17, 2001, unless 
otherwise noted. 

Subpart 309.4—Debarment, 
Suspension, and Ineligibility 

309.403 Definitions. 
Acquiring agency’s head or designee, as 

used in the FAR, shall mean, unless 
otherwise stated in this subpart, the 
head of the contracting activity. Act-
ing in the capacity of the acquiring 
agency’s head, the head of the con-
tracting activity may make the re-
quired justifications or determina-
tions, and take the necessary actions, 
specified in FAR 9.405, 9.406 and 9.407 
for his or her respective activity, but 
only after obtaining the written ap-
proval of the debarring or suspending 
official, as the case may be. 

Debarring official means the Assistant 
Secretary for Administration and Man-
agement, or his/her designee. 

Initiating official means either the 
contracting officer, the head of the 
contracting activity, the Director, Of-
fice of Acquisition Management and 
Policy, or the Inspector General. 

Suspending official means the Assist-
ant Secretary for Administration and 
Management, or his/her designee. 

309.404 List of Parties Excluded from 
Federal Procurement and Non-
procurement Programs. 

(c) The Office of Grants and Acquisi-
tion Management (OGAM) shall per-
form the actions required by FAR 
9.404(c). 

(4) OGAM shall maintain all docu-
mentation submitted by the initiating 
official recommending the debarment 
or suspension action and all cor-
respondence and other pertinent docu-
mentation generated during the OGAM 
review. 

309.405 Effect of listing. 
(a) The head of the contracting activ-

ity (HCA) (not delegable) may, with the 
written concurrence of the debarring or 
suspending official, make the deter-
minations referenced in FAR 9.405(a), 
regarding contracts for their respective 
activities. 

(1) If a contracting officer considers 
it necessary to award a contract, or 
consent to a subcontract with a 

debarred or suspended contractor, the 
contracting officer shall prepare a de-
termination, including all pertinent 
documentation, and submit it through 
acquisition channels to the head of the 
contracting activity. The documenta-
tion must include the date by which 
approval is required and a compelling 
reason for the proposed action. Some 
examples of circumstances that may 
constitute a compelling reason for the 
award to, or consent to a subcontract 
with, a debarred or suspended con-
tractor include: 

(i) The property or services to be ac-
quired are available only from the list-
ed contractor; 

(ii) The urgency of the requirement 
dictates that the Department deal with 
the listed contractor; or 

(iii) There are other compelling rea-
sons which require business dealings 
with the listed contractor. 

(2) If the HCA decides to approve the 
requested action, he/she shall request 
the concurrence of the debarring or 
suspending official and, if given, shall 
inform the contracting officer in writ-
ing of the decision within the required 
time period. 

309.406 Debarment. 

309.406–3 Procedures. 

(a) Investigation and referral. When-
ever an apparent cause for debarment 
becomes known to an initiating offi-
cial, that person shall prepare a report 
incorporating the information required 
by 309.470–2, if known, and forward it 
through appropriate channels with a 
written recommendation, to the debar-
ring official. Contracting officers shall 
forward their reports in accordance 
with 309.470–1. The debarring official 
shall initiate an investigation through 
such means as he/she deems appro-
priate. 

(b) Decisionmaking process. The debar-
ring official shall review the results of 
the investigation, if any, and make a 
written determination whether or not 
debarment procedures are to be com-
menced. A copy of the determination 
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shall be promptly sent through appro-
priate channels to the initiating offi-
cial, and the contracting officer, if nec-
essary. If the debarring official deter-
mines to commence debarment proce-
dures, he/she shall, after consultation 
with the Office of the General Counsel, 
notify the contractor in accordance 
with FAR 9.406–3(c). If the proposed ac-
tion is not based on a conviction or 
judgement and the contractor’s sub-
mission in response to the notice raises 
a genuine dispute over facts material 
to the proposed debarment, the debar-
ring official shall arrange for fact-find-
ing hearings and take the necessary ac-
tion specified in FAR 9.406–3(b)(2). The 
debarring official shall also ensure that 
written findings of facts are prepared, 
and shall base the debarment decisions 
on the facts as found, after considering 
information and argument submitted 
by the contractor and any other infor-
mation in the administrative record. 
The Office of the General Counsel shall 
represent the Department at any fact- 
finding hearing and may present wit-
nesses for HHS and question any wit-
nesses presented by the contractor. 

309.407 Suspension. 

309.407–3 Procedures. 
(a) Investigation and referral. When-

ever an apparent cause for suspension 
becomes known to an initiating offi-
cial, that person shall prepare a report 
incorporating the information required 
by 309.470–2, if known, and forward it 
through appropriate channels, with a 
written recommendation, to the sus-
pending official. Contracting officers 
shall forward their reports in accord-
ance with 309.470–1. The suspending of-
ficial shall initiate an investigation 
through such means as he/she deems 
appropriate. 

(b) Decisionmaking process. The sus-
pending official shall review the results 
of the investigation, if any, and make a 
written determination whether or not 
suspension should be imposed. A copy 
of this determination shall be promptly 
sent through appropriate channels to 
the initiating official and the con-
tracting officer, if necessary. If the sus-
pending official determines to impose 
suspension, he/she shall, after consulta-
tion with the Office of the General 

Counsel, notify the contractor in ac-
cordance with FAR 9.407–3(c). If the ac-
tion is not based on an indictment, 
and, subject to the provisions of FAR 
9.407–3(b)(2), the contractor’s submis-
sion in response to the notice raises a 
genuine dispute over facts material to 
the suspension, the suspending official 
shall, after suspension has been im-
posed, arrange for fact-finding hearings 
and take the necessary actions speci-
fied in FAR 9.407–3(b)(2). 

309.470 Reporting of suspected causes 
for debarment or suspension, or the 
taking of evasive actions. 

309.470–1 Situations where reports are 
required. 

A report incorporating the informa-
tion required by 309.470–2 shall be for-
warded, in duplicate, by the con-
tracting officer through acquisition 
channels to OGAM when: 

(a) A contractor has committed, or is 
suspected of having committed, any of 
the acts described in FAR 9.406–2 or 
FAR 9.407–2; or 

(b) A contractor is suspected of at-
tempting to evade the prohibitions of 
debarment or suspension imposed 
under this subject, or any other com-
parable regulation, by changes of ad-
dress, multiple addresses, formation of 
new companies, or by other devices. 

309.470–2 Contents of reports. 
Each report prepared under 309.470–1 

shall be coordinated with the Office of 
the General Counsel and shall include 
the following information, where avail-
able: 

(a) Name and address of contractor. 
(b) Name of the principal officers, 

partners, owners, or managers. 
(c) All known affiliates, subsidiaries, 

or parent firms, and the nature of the 
affiliation. 

(d) Description of the contract or 
contracts concerned, including the con-
tract number, and office identifying 
numbers or symbols, the amount of 
each contract, the amount paid the 
contractor and the amount still due, 
and the percentage of work completed 
and to be completed. 

(e) The status of vouchers. 
(f) Whether contract funds have been 

assigned pursuant to the Assignment of 
Claims Act, as amended, (31 U.S.C. 3727, 
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